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SANJAY KISHAN KAUL, J. (ORAL)

1. The common question which arises for consideration in this batch of petitions is
as to whether an army personnel could have been discharged from service without
holding the Invaliding Medical Board (IMB for short). A Division Bench of this Court
had held against the respondents against which the respondents preferred a Special Leave
Petition. Since the Honble Supreme Court was seized of the matter, it issued directions
that this Court should stay its hand till the authoritative pronouncement of the Supreme
Court is available on this aspect. We may also note that interim orders were granted by
this Court, but the Supreme Court vacated the interim orders and in view thereof a
general interim order was passed by this Court on 14.05.2008 keeping in mind the orders
passed by the Supreme Court whereby the benefit of stay was restricted to the service
personnel continuing in the accommodation provided by the Army.

2. The Supreme Court has delivered a judgment in Civil Appeal No.6587/2008 in
Union of India and Ors v. Rajpal Singh on 07.11.2008. The question which has been
decided has been succinctly set out in para 2 of the Order itself as to whether the holding
of an IMB is a condition precedent for discharge of a Junior Commissioner Officer (JCO)
on account of low medical category.

3. We may add here that this principle would actually apply not only to the JCOs
alone, but also to all the Personnel Below Officers Rank (PBORs for short). The
conclusion of the Supreme Court is that the High Court was correct in holding that the
PBORs could not be discharged from service without holding an IMB.

4. The result of the aforesaid judgment is that all the present petitions are liable to be
allowed.
5. We have heard the counsel for the parties for purposes of concluding as to what

directions are required to be passed in the present petitions. The following directions are
accordingly issued: i) The order passed by the Chief of Army Staff dated 12.04.2007



directing discharge of all the personnel in Low Medical Category without holding the
IMB is quashed. ii) The petitioners who stand discharged as a consequence of the
aforesaid order are entitled to be reinstated with all consequential benefits including
continuity of service, pay and allowances and seniority as per the rules. iii) The
petitioners would report to their respective Regimental Centre from where they have been
discharged within a period of 30 days from today for joining. The pay and allowances
and other benefits to such of the petitioners who have not been paid the pension and
retiral benefits including by AGIF arising from the discharge order will be remitted
within a maximum period of three months from today. Naturally, this would be
applicable only to such of the petitioners who join within the aforesaid time. iv) There are
certain petitioners who have been paid pension, retiral benefits and amount by AGIF and
if they seek to re-join naturally they have to refund the amount. However, they are also
entitled to be paid the pay and allowances. Thus only the net amount has to be refunded
by them. The respondents will inform such persons about the net amount which has to be
refunded back by them and the amount be remitted by such persons within 30 days of
intimation of the amount to be remitted back by them. v) In respect of aforesaid direction
(iv), if the balance amount is not remitted back to the respondents, it will be deemed that
such petitioners have accepted their discharge. vi) In case of the petitioners who have not
been discharged, naturally the occasion to discharge them now would not arise without
holding the IMB. vii)The respondents are not precluded from holding the IMBs after such
joining in accordance with law as per the Army Act, 1950, The Army Rules, 1954 and
Army Instructions. viii) In view of the passage of time from the date of discharge till the
date of rejoining, it will be open to the respondents to carry out any police verification as
may be deemed appropriate by the respondents.

6. We would have disposed of all these writ petitions with the aforesaid directions
alone, but we are conscious of the fact that there are a large number of personnel who
have been discharged under the policy which has been held to be illegal by the Supreme
Court. This has already started resulting in a spate of petitions before this Court. Such
policy decision was taken on 12.04.2007 and is in proximity of time. In order to give
option to such other persons who may not have approached the Court till now arising as a
consequence of the judgment of the Supreme Court and to avoid such unnecessary spate
of litigation before this Court, it has become necessary to issue certain further general
directions even in respect of the PBORs who have not approached any Court till date.
This is not only in the interest of such persons but also in the interest of the respondents
and to avoid unnecessary huge litigation.

7. Insofar as the aforesaid persons are concerned, the following directions are issued:
1) Individual options will be sent by the respondents to such persons within two months
making an offer to them to rejoin if they so desire as per the aforesaid directions passed
in the present writ petitions. The option letter will indicate that such option has to be
exercised within a period of 30 days of the receipt of the letter and in case the retiral and
pensionary benefits have been paid to them, such persons must rejoin along with the
amount liable to be refunded by them to the respondents which shall also be indicated in
the option letter. ii) The respondents will also give a public notice/advertisement apart
from issuing the individual notice in a suitable manner preferably in national newspapers.



iii)It is made clear that such persons will also be governed by all the directions made in
respect of the petitioners herein insofar as applicable. iv)The general directions are
applicable only to such of the persons who have been discharged or proposed to be
discharged under the policy letter dated 12.04.2007 or those who may have been
discharged earlier but have already approached the competent court by filing a petition.
v)It is pointed out that there may be certain PBORs, which may also include some
petitioners, whose normal date of superannuation has already arrived or would arrive
before the aforesaid option is issued. In such cases, the persons would be entitled to only
the benefit of pay and allowances for the differential period after adjusting any additional
benefit arising from the premature discharge. Needless to say that those who decide not
to rejoin after their premature discharge would neither be entitled to any pay and
allowances nor would be required to repay the amount, if any, paid to them after their
premature discharge. The petitions stand allowed with the aforesaid directions. CM
771/2008 in WP(C)389/2008 In view of the disposal of the writ petition, the application
does not survive for consideration and the same stands disposed of.

Sd./-
SANJAY KISHAN KAUL, J.
Sd./-
NOVEMBER 20, 2008 MOOL CHAND GARG, J.



